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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
TERRY LYNN GILBRETH,
)
)
Defendant-Appellant.
)
______________________________)

NO. 48886-2021
KOOTENAI COUNTY NO. CR28-20-15429

APPELLANT’S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Terry Gilbreth pleaded guilty to third degree arson. He
received a unified sentence of ten years, with three years determinate. On appeal, Mr. Gilbreth
contends that this sentence is excessive given any view of the facts and therefore represents an
abuse of the district court’s discretion.

Statement of the Facts & Course of Proceedings
In the early morning hours, Mr. Gilbreth chose to do a “stupid” thing. (Conf., pp.21-22.)
He placed a fuse “in the filler cap” of his wife’s nephew’s hummer, lit it, and left. (Conf., p.22.)
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Mr. Gilbreth was charged with third degree arson (R., pp.10-11), which, pursuant to a plea
agreement (12/29/2020 Tr., p.4, L.23 – p.5, L.5), he pleaded guilty to. (12/29/2020 Tr., p.9, Ls.46.)
The State recommended a sentence of ten years, with two years determinate. (4/27/2021
Tr., p.21, Ls.19-23.) Mr. Gilbreth requested probation. (4/27/2021 Tr., p.26, L.7.) The district
court exceeded both parties’ sentencing recommendations and imposed a ten-year sentence, with
three years determinate. (4/27/2021 Tr., p.9, Ls.19-21.) Mr. Gilbreth filed an Idaho Criminal
Rule 35 (“Rule 35”) motion (R., pp.126-28), which the district court denied, determining that no
new mitigating evidence supported a reduction in Mr. Gilbreth’s legally imposed sentence. (See
iCourt Portal, State of Idaho v. Terry Lynn Gilbreth, Kootenai County No. CR28-20-15429.) Mr.
Gilbreth filed a timely notice of appeal from the judgment of conviction. (R., pp.117-21, 12933.)

ISSUE
Whether the district court abused its discretion when it imposed a unified sentence of ten years,
with three years determinate, upon Mr. Gilbreth following his guilty plea for third degree arson.

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Three Years Determinate, Upon Mr. Gilbreth Following His Guilty Plea For Third Degree
Arson
Mr. Gilbreth asserts that, given any view of the facts, his unified sentence of ten years,
with three years determinate, is excessive. Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. State v. Reinke, 103 Idaho 771, 772 (Ct. App. 1982).
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“It is well-established that ‘[w]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). In determining if an abuse of discretion occurred, appellate
review centers on whether the trial court: “(1) correctly perceived the issue as one of discretion;
(2) acted within the outer boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason.” State v. Bodenbach, 165 Idaho 577, 591 (2019).
Here, Mr. Gilbreth’s sentence does not exceed the statutory maximum. See I.C. § 18-804
(ten-year maximum sentence). Accordingly, to show the sentence imposed was unreasonable,
Mr. Gilbreth “must show that [his] sentence, in light of the governing criteria, is excessive under
any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho 122, 132 (2011).
Mr. Gilbreth asserts that, given any view of the facts, his unified sentence of ten years, with three
years determinate, is excessive.
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The combination of factors in favor of mitigation demonstrate that Mr. Gilbreth’s
sentence is objectively unreasonable. During his seventy-three years (Conf., p.33), Mr. Gilbreth
served in the military and was honorably discharged. (Conf., p.5.) See State v. Cobell, 148 Idaho
349, 356 (Ct. App. 2009) (acknowledging district court’s consideration of defendant’s old age as
mitigating factor); see also State v. Nice, 103 Idaho 89, 91 (1982) (recognizing prior military
service as mitigating factor). Mr. Gilbreth has a bachelor’s degree in psychology, a minor in
math (Conf., p.26), and a master’s degree. (Tr., p.20, Ls.19-20.) Though retired, he was gainfully
employed leading up to his retirement. (Conf., pp.38, 40.) See State v. Mitchell, 77 Idaho 115,
118 (1955) (recognizing gainful employment as a mitigating factor). Notwithstanding his level of
education, according to his mental health evaluation, Mr. Gilbreth presented with “a significant
impairment in neurocognitive functioning.” (Conf., p.9-10.) See Delling, 152 Idaho at 132–33
(2011) (mental health as mitigating factor).
Despite his neurocognitive deficiencies, Mr. Gilbreth took ownership of, and
responsibility for, his conduct (Conf., pp.21, 24), and vowed to stop any further actions directed
towards his nephew and his family. (Conf., p.10.) See State v. Shideler, 103 Idaho 593, 595
(1982) (acceptance of responsibility as mitigating factor). To his credit, he lived up to his word
while released on his own recognizance. (Tr., p.25, Ls.7-12.) In addition, Mr. Gilbreth was
deemed a low risk to reoffend. (Conf., pp.22, 31.) His low risk is attributed in part to his limited
criminal history (Tr., p.27, Ls.22-23), with this offense being his first felony. (Conf., p.23.) See
State v. Miller, 151 Idaho 828, 836 (2011) (criminal history as mitigating factor).
Mr. Gilbreth also has support from his family (Conf., p.126; R., p.114) and intends to live
with his son in Texas upon release. (Tr., p.25, Ls.16-17.) See State v. Ball, 149 Idaho 658, 663–
64 (Ct. App. 2010) (district court considered family support as mitigating circumstance). He
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poses a very low risk to the community (Conf., p.11), and though the district court deemed
Mr. Gilbreth a risk towards the victim of this offense, Mr. Gilbreth’s plan to move to Texas with
his son upon release eliminates any risk of continued behavior directed towards the victim or the
victim’s family. (Tr., p.25, Ls.9-20.)
Mr. Gilbreth submits that the combination of mitigating factors, including his advanced
age, military service, family support, mental health, and very real desire to move away from the
vicinity of his victim and live near his son in Texas, present significant mitigation in support of a
lesser sentence. Therefore, Mr. Gilbreth asserts the district court did not exercise reason, and
thereby abused its discretion, by imposing an excessive sentence.

CONCLUSION
Mr. Gilbreth respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 4th day of October, 2021.

/s/ Emily M. Joyce
EMILY M. JOYCE
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of October, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

EMJ/eas
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